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On 22 Marzh 1992, you wrots to Rt Hon Sir Doug Graham asking for
commer: 01 2 letter sent o you by Gerard Fahey of Glenharrew Holdings Ltd.
Your letter hasg since besn referrad 1o me because the mining licence in
guesticn is administsred by the Ministry of Commarca.

Mr Fahey's lefter essentially raises twn questions. The first question he raises
is what is the effect of the Ngal Tahu {Pounamu Vesting} Act 1987 on the
rights of existing privilege halders. The second and maore imgartant quasticn
raised in his letter is whether he still has a right of prierity to a new mining
licence under secticn 77(2) of the Mining Act 1871,

Initially | roust point out that it is the Ministry's view that a mining licence
carnat be renswad in respect of bowenite, ssrpentineg, talc or quartz, not
because of the effect of the Ngai Tahu (Founamu Vesting) Act 1587, but
because of the fact that a mining licence hoiders right of priority to be granted
a new mining licence under s&ction 77(2) of the Mining Act 1971 was not
preserved by the transitional provisions of the Crown Minerals Act 1891,

The reason for this view is that the Ministry considers that it is clear that the
transitional crovisions of the Crown Minerals Act 1931 ars meant ta anly last
for 2 limited tme to enable the carry over from one regime to another. This
fimitad nature is reflected in section 112 and its deeming of applications under
the Mining Act 1971 to be applicaticns under the Crown Minerals Act 1691,

The interests of existing privilege holders are providod for in section 30(8) and
existing licence holder to apply for @ new mining peimit under the Crown

Minerals Act before any other person.

Such a purposive approach is supparted By section 5(j} of the Acts

interpretation Act 1924 and the case of Noahland Mk vendors v Northem
Milk 11988] 1 NZLR 537 in which the Court of Anng,y slateq that: '
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‘There are cases whers, in the preparation of new legisiation making
sweaping changes in a particular field, a very real problem has certainly not
been exprassly provided for and possibly not even foreseen. The
respansioility falling ta the Courts as a result is 1o work out a practical
interpretation appearing to accord best with the general intention of
Parliamant as embodied in the Act - that is to say, the =pirft of the Act’

The intent and spirft,of the transitional provisions of the Crown Minerals Act
1981 is that mining licences under the Mining Act 1971 have 2 limited life and
are not abie to be renewed. Licences are to J€ reptaced by permis.

For this reason, the Minisiry considers that section 107 of the Crown Minerals
Act 1991 should not be read sc as io contirve the efect of saaiinn F7E) of
the Mining Act 1871,

This being the cass, with respect to taic and quarz, i Mr Sahay of
Glenharrow Holcings Lt wants to continde the mining cosration tollcwing
expiry of mining licence 22 2682 he is required i© appiy for & rew mining
permit under the Crown Minerals Act 1991, The prosess for zzoiving for and
allocation of mining permits is set aut in the Minsrais Frogramma for Minerals

other than coal and pstroieum (1 Ociober 19¢4),

With respect to bowenite and serpenting, with the enaciment of the Ngai Tahu
(Pounamu Vesting} Act 1997 the Crown has vasied ail it's rights to pouramu
{inciuding bowenite ang sarpenting) in the Takiwa of MEai Tahu Whanui and
the adjacent teritorial sea in Ta Runanga o Ngai Tahu,

These minerals are no longer the property of ihe Crown. Conszquently, the
Crawn n¢ longer has the sower to ailocate rignts to prospect, sxslore or mine
bowenite and serpenting within the rohe of Noai Tahu and in the territorial sea
adjacent.

If Mr Fahey wants to continue a mining cperation in respect of bowenite and
serpentine, he is free to negotiate with Te Aunanza o Ngai Tahu for access to
these mineral resources,

If Mr Fahey's is involved i a legal dispute with the Inland Revenue
Department, | would reccmmend that you advize him to seek independent

legal advice.
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